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PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S
PETITION TO SANCTION DEFENDANTS

Plaintiff, by and through counsel, provides the instant submission in support

of the Plaintiff’s Petition to Sanction Defendants.

I MATTERS BEFORE THE COURT FOR DISPOSITION

1. Plaintiff’s Petition to Sancﬁon Defendants.

II. STATEMENT OF QUESTIONS INVOLVED

1. Whether the trial court would abuse its discretion finding the
defendants engaged in vexatious conduct within the meaning of 42 Pa.C.S.A. §
2503(7) during the pendency of the instant matter sufficient to warrant the
imposition of an award of reasonable counsel fees as part of the taxable costs of the
matter?

Proposed Answer: No.

2. Whether the trial court would abuse its discretion finding the
defendants engaged in dilatory conduct within the meaning of 42 Pa.C.S.A. §
2503(7) during the pendency of the instant matter sufficient to warrant the
imposition of an award of reasonable counsel fees as part of the taxable costs of the
matter?

Proposed Answer: No.



3. Whether the trial court would abuse its discretion finding attorney fees
charged at an hourly rate ranging between $425 per hour to $475 per hour
reasonable when calculating the value of reasonable attorney’s fees incurred by the
plaintiff prosecuting the instant action against the defendants?

Proposed Answer: No.

III. STATEMENT OF RELEVANT MATERIAL FACTS AND
PROCEDURAL HISTORY

On July 16, 2024, serving in the capacity of a volunteer, unpaid, elected
member of the Board of Trustees of The Pennsylvania State University, plaintiff
initiated the instant action in equity, pro se, as one for injunctive relief by filing a
Complaint in the Court of Common Pleas Centre County. The action sought to
compel the defendants to provide the plaintiff with information relating to: (1)
specific data and items that totaled to the aggregated figures listed on the IRS Form
990s administrative fees reported by Penn State to have been paid to professionals
managing Pennsylvania State University’s largest asset, the University’s $4.75
billion dollar endowment; and (2) the multi-year ticketing contract the University
awarded Elevate Sports Ventures, relating to the ticketing sales for Penn State
football games, and other university sports. On August 12, 2024, plaintiff retained
the law firm Obermayer Rebmann Maxwell & Hippel, LLP to prosecute the action

against the defendants. Terry L. Mutchler, Esquire, Justin J. Boehret, Esquire, and



Erika L. Silverbreit, Esquire of the law firm Obermayer Rebmann Maxwell &
Hippel, LLP were assigned to manage the prosecution of the action. On August 27,
2024, plaintiff filed an Amended Complaint which initiated statutory and common
law claims against the defendants framed in two (2) counts summarized as follows:

Count |

Statutory Claim

Enforcement of Inspection Pursuant To 15 Pa. C.S. § 5512(b)

(Barry J. Fenchak v Pennsylvania State University Board of Trustees

and Matthew Schuyler, in his official capacity as Chairman)

Count II

Request For Preliminary and Permanent Injunctive Relief

(Barry J. Fenchak v Pennsylvania State University Board of Trustees

and Matthew Schuyler, in his official capacity as Chairman)

Count I of the Amended Complaint demands an award of damages inclusive
of reasonable attorney’s fees and costs pursuant to 15 Pa. C.S.A. § 5512. On
September 16, 2024, the defendants filed Preliminary Objections to the plaintiff’s
Amended Complaint.

Defendants Preliminary Objections presented a defense to the action
maintaining, essentially, the defendants owed no duty to the plaintiff to provide
information requested upon a basis the information is beyond that which is
objectively necessary for the plaintiffto discharge his duties as a trustee and plaintiff
seeks information that is not maintained/provided in the ordinary course by the

University and therefore overly burdensome to the University and its

representatives; (2) plaintiff seeks information the University is not able to share due



to legal obligations it has to Elevate Sports Ventures; and (3) plaintiff’s repeated
violations of confidentiality obligations created risk for the University that informs
their decision not to provide the plaintiff the contract the University awarded
Elevate Sports Ventures. On September 23, 2024, the plaintiff filed an Emergency
Motion for Preliminary Injunction to enjoin the defendants from removing the
plaintiff from the Board of Trustees until resolution of the litigation, or further order
of this Court. On October 9, 2024, the Court entered an order granting plaintiff
injunctive relief, holding the plaintiff was likely to succeed on the merits of this
action to compel the production of records and information requested in Count I of
the Amended Complaint. On October 11, 2024, the Court issued an Amended Order
instructing continuation of the Preliminary Injunction was conditioned upon plaintiff
posting a bond with the Prothonotary of Centre County in the amount equal to Two-
Thousand Five-Hundred Dollars ($2,500.00) by 4:00 p.m. on October 16, 2024, and
that failure to post bond by the required date would result in automatic dissolution
of the October 9, 2024, injunction entered on behalf of the plaintiff. On October 15,
2024, plaintiff posted a bond with the Prothonotary of Centre County in the amount
equal to Two-Thousand Five-Hundred Dollars ($2,500.00). Notwithstanding
plaintiff’s existing fiduciary and confidentiality obligations imposed upon him by
virtue of his duties as a Trustee, on January 6, 2025, the defendants filed a Motion

for Protective Order seeking to forbid plaintiff from and create a cause of action



against him for damages for disclosure of sensitive and proprietary information
produced to the plaintiff during the course of this litigation. On January 29, 2025,
the Court entered an order denying Defendant's Motion for a Protective Order,
finding the defendants had not made an adequate showing of need for a protective
order at this time and that the protective order was not appropriate. On January 29,
2025, the Court entered an order declining to rule on Defendant's Preliminary
Objections, understanding the defendants intended to withdraw the preliminary
objections. In the month of February 2025, defendants voluntarily made available
the information which is the subject matter of the litigation and requested by the
plaintiff, inclusive of 510 pages of information relating to the Endowment from July
1, 2017 - June 30, 2023, and a complete, unredacted copy of the Elevate Contract.
Without order of the Court, defendants conceded in action to Count I of the Amended
Complaint by making available to the plaintiff the information requested by the
plaintiff in Count I of the Amended Complaint, inclusive of 510 pages of information
relating to the Endowment from July 1, 2017 - June 30, 2023, and a complete,
unredacted copy of the ticketing contract the University awarded Elevate Sports
Ventures. On February 21, 2025, the defendants withdrew their Preliminary
Objections to the plaintiff’s Amended Complaint. On March 4, 2025, the defendants
filed an Answer and New Matter to Plaintiff’s Amended Complaint, which pleading

was signed by defendants’ attorneys of record within the meaning of Pa. R.Civ.P.No.



1023.1, and verified by defendant David M. Kleppinger within the meaning of Pa.
R.Civ.P.No. 1024. During the pendency of this matter the defendants developed a
scheme to remove plaintiff from the Board of Trustees under a pretext his behavior
was unprofessional and he was unworthy to serve the position of Trustee. The
defendants presented a defense in this matter to delay the progress of these
proceeding sufficient to launch its scheme to prosecute plaintiff’s removal from the
Board of Trustees. On May 16, 2025, upon motion of the defendants the Court
entered an order dissolving plaintiff’s injunctive relief. On June 16, 2025, as a result
of the defendants’ scheme, plaintiff was deemed ineligible to serve as a Board of
Trustee member candidate. On November 4, 2025, the defendants filed a Motion
for Summary Judgment. On November 21, 2025, the plaintiff filed an Answer to
Defendants’ Motion for Summary Judgment and supporting papers. On January 6,
2026, the Court entered an order granting Defendants’ Motion for Summary
Judgment upon a basis the action was made moot. Plaintiff’s instant petition

follows.

IV. ARGUMENT

A. STANDARD OF REVIEW AND BURDEN OF PROOF

42 Pa.C.S.A. § 2503 empowers a trial court to impose as taxable

costs reasonable attorney fees upon a participant if it finds the engaged in "dilatory,



obdurate or vexatious conduct during the pendency of a matter.! The determination
of a petition to sanction a defendant seeking an award of counsel fees as taxable cost
pursuant to 42 Pa.C.S.A. § 2503 is within the sound discretion of the trial court,
which appellate courts will not disturb absent an abuse of discretion or error of law.?
It is the burden of the party seeking counsel fees to prove by a preponderance of the
evidence the existence of one of the statutory conditions enumerated in 42 Pa.C.S.A.
§ 2503 to entitle attorneys’ fees to be included as a taxable cost.’ Although
disposition of claims in 42 Pa.C.S.A. § 2503 generally requires an evidentiary

hearing, no hearing is necessary where the facts are undisputed.*

1 42 Pa.C.S.A. § 2503; Twp. of S. Strabane v. Piecknick, 546 Pa. 551, 559-60, 636
A.2d 1297, 1301 (Pa. 1996); Gall v. Crawford, 2009 PA Super 187, § 27, 982 A.2d
541, 550 (Pa. Super. 2009)

2 Twp. of S. Strabane v. Piecknick, 546 Pa. 551, 559-60, 686 A.2d 1297, 1301 (Pa.
1996); Gall v. Crawford, 2009 PA Super 187, § 27, 982 A.2d 541, 550 (Pa. Super.
2009)

3 In re Estate of Roos, 305 Pa. Super. 86,451 A.2d 255 (Pa.Super. 1982), cited with
approval in Citizens for Responsible Development v. Carlisle Zoning Hearing
Board, 127 Pa. Commw. 640, 562 A.2d 938, 940 (Pa.CmwlIth. 1989); Berg v.
Georgetown Builders, Inc., 2003 PA Super 151, 919, 822 A.2d 810, 816 (Pa.Super.
2003)

4 Kulp v. Hrivnak, 2000 PA Super 407, 765 A.2d 796, 800 (Pa. Super. 2000); In re
Estate of Burger, 2004 PA Super 222, 9 16, 852 A.2d 385, 391 (Pa. Super. 2004)
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B. THE TRIAL COURT WOULD NOT ABUSE ITS DISCRETION
FINDING THE DEFENDANTS ENGAGED IN VEXATIOUS
CONDUCT WITHIN THE MEANING OF 42 PA.C.S.A. § 2503(7)
DURING THE PENDENCY OF THE INSTANT MATTER
SUFFICIENT TO WARRANT THE IMPOSITION OF AN
AWARD OF REASONABLE COUNSEL FEES AS PART OF
THE TAXABLE COSTS OF THE MATTER

Section 2503(7) of the Judicial Code, 42 Pa.C.S.A. § 2503(7), authorizes the
court to award of counsel fees as part of the taxable costs of the matter against any
participant as a sanction against another participant for vexatious conduct of another
participant during the pendency of a matter. Section 102 of the Judicial Code, 42
Pa.C.S.A. § 102, defines a participant as litigants, witnesses and their counsel.
Taxable costs are considered to include expense incurred in prosecuting or defending
a suit.’> Vexatious conduct during the pendency of a matter, within the meaning of
Section 2503(7) of the Judicial Code, 42 Pa.C.S.A. § 2503(7), has been defined as
instituted without sufficient grounds and serving only to cause annoyance.® The
defendants and their counsel knew, or should have known since March 13, 2017,
the information requested by the plaintiff was appropriate and reasonably related to

the duties and responsibilities he swore to uphold as an elected member of the Board

5 Merlino v. Del. Cty., 556 Pa. 422, 426 n.2, 728 A.2d 949, 951 (Pa. 1999)

6 Santoro v. City of Philadelphia, 59 Pa.Cmwlth. 114, 122, 429 A.2d 113, 117
(1981); In re Estate of Roos, 305 Pa. Super. 86, 451 A.2d 255, 259 n. 2 (Pa.
Super.1982); Casel v. Scott, 330 Pa. Super. 412, 415, 479 A.2d 619, 620 (Pa.
Super.1984)




of Trustees.” To suggest otherwise is plainly intellectually dishonest. It may fairly
be argued, considering the nature of the information requested in combination with
the plaintiff’s occupational expertise, the information was not only reasonably
related to the plaintiff’s duties as a Trustee, but essential for him to make informed
decisions to protect the health of the University’s $5 billion endowment and guard
against the University incurring ill-advised debt, such as renovating Beaver Stadium.
The record demonstrates during the pendency of the matter the defendants and their
counsel attempted to manufacture a basis to deny the plaintiff’s access to the
information requested and presented a defense which disregarded well-settled,
longstanding, Pennsylvania law directly addressing a Pennsylvania State
University’s Trustee’s entitlement to access information such as that requested by
the plaintiff.® The defense presented in this matter was frivolous and baseless, and
certainly without reasonable or probable cause, within the meaning of Section
2503(7) of the Judicial Code, 42 Pa.C.S.A. § 2503(7). The defendants’ design was
not to defend the plaintiff’s claims on merit. To the contrary, the actions of the
defendants and their counsel may reasonably be explained as engineered to frustrate

and harass the plaintiff, causing him to incur unnecessary attorney's fees, costs, the

7 In re Application by Nonprofit Corp. Trs. to Compel Insp. of Corp. Info., 157
A.3d 994, 995 (Pa. Cmwlth. 2017)
8 In re Application by Nonprofit Corp. Trs. to Compel Insp. of Corp. Info., 157
A.3d 994, 995 (Pa. Cmwlth. 2017)




psychological stress of prolonged litigation, and calculated to place every other
similarly situated Trustee on notice that such Trustee requests for information would
be met with robust opposition, requiring a Trustee to personally incur injurious costs
in the form of attorneys’ fees, costs of litigation, time commitment, and the
psychological stress of litigation, as have been suffered by the plaintiff. The actions
taken by the defendants and their counsel during the pendency of this matter were
orchestrated to make a Trustee’s action to compel the production of information
unduly burdensome, financially undesirable, if not altogether impossible, with the
intended goal of deterring the plaintiff, and other Trustees, from compelling
information not provided, and to accept the defendants’ decline of a Trustees’
request for information without dissent, question, critical thinking, or deliberation.
Fair consideration of the conduct of the defendants and their counsel during the
pendency of a matter demonstrates vexatious behavior within the meaning of Section
2503(7) of the Judicial Code, 42 Pa.C.S.A. § 2503(7). Accordingly, plaintiff’s
petition for sanctions in the form of an award reasonable attorney’s fees as a taxable
cost pursuant to Section 2503(7) of the Judicial Code, 42 Pa.C.S.A. § 2503(7), upon
a basis the defendants and their counsel engaged in vexatious conduct during the

pendency of the matter should properly be granted.
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C. THE TRIAL COURT WOULD NOT ABUSE ITS DISCRETION
FINDING THE DEFENDANTS ENGAGED IN DILATORY
CONDUCT WITHIN THE MEANING OF 42 PA.C.S.A. § 2503(7)
DURING THE PENDENCY OF THE INSTANT MATTER
SUFFICIENT TO WARRANT THE IMPOSITION OF AN
AWARD OF REASONABLE COUNSEL FEES AS PART OF
THE TAXABLE COSTS OF THE MATTER

Section 2503(7) of the Judicial Code, 42 Pa.C.S.A. § 2503(7), authorizes the
court to award of counsel fees against any participant as a sanction against another
participant for dilatory conduct during the pendency of a matter. Dilatory conduct
during the pendency of a matter, within the meaning of Section 2503(7) of the
Judicial Code, 42 Pa.C.S.A. § 2503(7), has been defined as a lack of diligence that
delayed proceedings unnecessarily and caused additional legal work.” The
defendants knew, or in the exercise of diligence, reasonably should have known, the
defense to the plaintiff’s claim to compel the production of information would not
survive judicial scrutiny. Notwithstanding, defendants: (1) filed Preliminary
Objections to the plaintiff’s Amended Complaint, which they ultimately withdrew
on February 21, 2025; (2) required plaintiff to post a litigation bond; (3) filed an
unnecessary Motion for Protective Order which was denied January 29, 2025; and
(4) filed an Answer and New Matter to Plaintiff’s Amended Complaint, despite in

the month of February 2025, some seven (7) months after plaintiff initiated the

9 Gertz v. Temple Univ., 443 Pa. Super. 177,661 A.2d 13, 17 n. 2 (Pa. Super. 1995);
In re Estate of Burger, 2004 PA Super 222, § 16, 852 A.2d 385, 391 (Pa. Super.
2004)

11



action, conceded to the plaintiff’s initial requests for information. Moreover, facts
demonstrate the defendants prolonged this litigation unnecessarily without
reasonable justification sufficient for the defendants to separate plaintiff from his
role as a Board of Trustee member and render the instant proceedings moot. Fair
consideration of the conduct of the defendants and their counsel during the pendency
of a matter demonstrates the behavior was dilatory within the meaning of Section
2503(7) of the Judicial Code, 42 Pa.C.S.A. § 2503(7). Accordingly, plaintiff’s
petition for sanctions in the form of an award reasonable attorney’s fees as a taxable
cost pursuant to Section 2503(7) of the Judicial Code, 42 Pa.C.S.A. § 2503(7), upon
a basis the defendants engaged in dilatory conduct during the pendency of the matter
should properly be granted.
D. THE TRIAL COURT WOULD NOT ABUSE ITS DISCRETION
FINDING ATTORNEY FEES CHARGED AT RATE EQUAL
TO $475 PER HOUR REASONABLE IN THE

PHILADELPHIA LEGAL MARKET FOR CALCULATING
THE VALUE OF REASONABLE ATTORNEY’S FEES

A reasonable houtly rate for attorneys' fees is determined based upon the
prevailing market rates in the relevant community.'® All of plaintiff’s counsel of

record in this matter have principal places of businesses located in Philadelphia,

10 Blum v. Stenson, 465 U.S. 886, 895, 104 S. Ct. 1541, 79 L. Ed. 2d 891 (1984);,
Mack Trucks, Inc. v. Int'l Union, UAW, No. 07-3737, 2011 LX 90774, at *10-12
(E.D. Pa. Sep. 21, 2011) :

12



Pennsylvania. In the calendar year 2011, the United States District Court for the
Eastern District of Pennsylvania determined attorney rates ranging from $275 per
hour to $475 per hour were deemed reasonable in the Philadelphia legal market. !
On August 12, 2024, plaintiff retained the law firm Obermayer Rebmann Maxwell
& Hippel, LLP to prosecute the instant action against the defendants. The
professional services provided by the law firm Obermayer Rebmann Maxwell &
Hippel, LLP to prosecute this action on behalf of the plaintiff against the defendants
were billed at a rate equal to $475.00 per hour. On November 7, 2025, the plaintiff
retained the law firm of Marino Associates to undertake the prosecution of this
action against the defendants. The professional services provided by the law firm
Marino Associates to prosecute this action on behalf of the plaintiff against the
defendants were billed by Marino Associates at a rate equal to $425.00 per hour.
Accordingly, this Court should properly determine the community relevant to the
determination of a reasonable hourly rate for attorneys' fees in this matter is
Philadelphia, PA and the hourly attorney rates incurred by the plaintiff prosecuting
this action against the defendants ranging from $425 per hour to $475 per hour
are reasonable in the Philadelphia legal market for the purpose of calculating an

award of reasonable attorney’s fees as a taxable cost in the instant action.

11 Mack Trucks, Inc. v. Int'l Union, UAW, No. 07-3737, 2011 U.S. Dist. LEXIS
108279 (E.D. Pa. Sep. 21, 2011)

13



V. CONCLUSION

For the foregoing reasons and any others which may arise pending a hearing
on this matter, plaintiff respectfully requests that this Honorable Court grant
plaintiff’s Petition for Sanctions and award plaintiff the fair value of reasonable
costs, expenses, and attorney’s fees incurred by plaintiff prosecuting the instant

action as a taxable cost against defendants and their counsel pursuant to 42 Pa.C.S.A.

§ 2503(7).

Dated: January 28, 2026

Respectfully submitted,

/s/Steven F. Marino

Steven F. Marino, Esquire

PA Attorney I.D. No. 53034
Joseph Auddino, Esquire

PA Attorney I.D. No. 316752
MARINO ASSOCIATES

301 Wharton Street
Philadelphia, PA 19147
Telephone: (215) 462-3200
Telecopier: (215) 462-4763
smarino(@marinoassociates.net
jauddino(@marinoassociates.net

Attorney for Plaintiff
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